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[DATE]
Via E-Mail and U.S. Mail

	[Addresses of Parties]

	



Re:
Neutral Retention Letter: [matter]
Dear  _____________:


This letter is my proposed agreement to serve as the early dispute resolution (“EDR”) neutral for your case. If you agree to the terms, please sign the extra copy of this agreement and return it to me. If you have questions or would like changes to the agreement, please call me to discuss it.  


If you haven’t been through the EDR process before, there’s some upfront learning to do, which is why this letter goes to some length in describing the process. Supplemental materials are available if you’d like to learn more. 

This letter agreement has three parts. The first describes the basics of the EDR process. The second describes the four steps in EDR. And the third sets forth the general terms of our agreement.

A. The basics of the EDR process

1. The EDR Agreement.  Promptly after you retain me, I’ll speak to each of you, individually or together as appropriate, to learn about the dispute and to develop a tight EDR schedule ─ ideally 30 days ─ to resolve the dispute. We’ll put the schedule and other appropriate provisions into an EDR agreement (the “EDR Agreement”), which the parties and counsel would sign.  (The EDR Agreement is separate from this agreement to retain me to serve as the neutral.)
2. The Protocols.  EDR is a stepped process for resolving disputes quickly and economically. Its process and principles are set out in the Early Dispute Resolution Protocols, a copy of which I attach.  

3. Ethics.  For this process to work, each side has to commit to proceeding in good faith and honoring the professional ethics that the Protocols require. You should read §§ 1.2, 3.4, 3.5, 4, and 5 of the Protocols to make sure you and your clients are willing to commit to those standards. Assuming that you make that commitment and an issue later arises where you or your client decide you can’t proceed in compliance with the ethical standards, you may (and should) terminate the process. 
4. Flexibility.  The process is flexible. Complex disputes with a lot at stake call for a process different from simpler matters with less at stake, where a streamlined approach would be more appropriate. That will be the first thing we deal with in putting together the EDR Agreement.  

B. The steps in the process
EDR has 4 steps.  Ideally, we’ll work through these in no longer than 30 days.

1.
Initial Dispute Assessment.  After you sign this letter agreement, I’ll call each of you within a day or two to see if you have enough information from your client and know enough about the other side’s case to make an informed judgment as to the value of your case. (EDR refers to this level of knowledge as “Sufficient Knowledge.”) If you do, and I think a settlement may be within easy reach, I’ll press both sides to seek to settle promptly.
If either of you don’t have Sufficient Knowledge, I’ll ask you to take a few days to gather the internal information you need, and to press your clients to tell you the good, the bad and the ugly now rather than wait for you to find it all out as the case unfolds over the coming months or years. 

If you need key information or want to see a small set of key documents from the other side to develop Sufficient Knowledge, you’ll need to identify the set specifically.   The no-stone-unturned instinct that’s been programmed into most lawyers is inconsistent with EDR. Instead, you should look at only what you really need. I’ll work with both sides to keep this manageable.
Once you’ve worked through this, we’ll move to the next stage. Ideally, the back and forth in this Initial Dispute Assessment stage should take no more than a week.


2.
Information Exchange.  In this stage, I’ll work with you to make sure each side gets the information or documents it needs to develop Sufficient Knowledge. This stage is where the ethical commitments require each party, without playing any games, to produce in good faith the information and documents the other side has requested so that it can develop Sufficient Knowledge. If appropriate, we can adopt procedures to help safeguard the process. But, like discovery in a lawsuit, the process assumes that parties are acting in good faith. Ideally, this Information Exchange stage should take no longer than 7-10 days.

If your case requires expert opinion to develop Sufficient Knowledge (e.g., why the part failed), we can use truncated EDR expert procedures that I’d discuss with you.


3.
Objective Case Valuation.  In this stage, each side forecasts its own and the other side’s likelihood of liability and damages (or injunctive relief), the likely cost each side will incur from litigation, any leverage that would favor one or the other side, and what you see as your best and worst outcomes if the case were to go through award or judgment. I’ll ask you to justify your reasoning. This allows everyone ─ clients, lawyers, and me ─ to get a good sense of where differences lie, and moves all sides away from unproductive chest-pounding or evasiveness. This stage should take no longer than a week.  

4.
Final Resolution.  At this point, you may be able to resolve the dispute yourselves.  If you need help, I’ll work with you to try to negotiate a resolution of the dispute. If we can’t do that by e-mail or calls in one week, we should formally mediate in person (or virtually). We should schedule that date in the EDR Agreement so everyone knows the deadlines we’re operating under.


After completing all the steps, you still may not have resolved the dispute.  If the parties agree, I could work with you to develop a streamlined dispute resolution process to get you to final resolution. For example, you may want to schedule an arbitration a few weeks out to address a single dispositive issue on which you each have a materially different view. Or you may need more detailed document discovery and a deposition or two on one key fact issue, and then you’ll be ready to negotiate again. Each case will be different, but we’d continue to focus on speed and economy.
General terms

In this section when I use the word “you,” I mean each side’s attorneys and the clients.

1.
Voluntary.  Once you commit to the EDR Agreement, the expectation is that both sides proceed in good faith through the entire process.  But EDR is a voluntary process. If at any time you don’t want to continue, you may stop. Likewise, if I choose to stop, I may do so.    

2.
Confidentiality.  In addition to, or to the extent not covered by, the confidentiality rules in state statutes governing mediation or settlement communications, the parties agree to the following confidentiality provisions:

a. If either of you tell or show me something that you don’t want me to tell or show any other party, and you express that to me, I will keep that information confidential.

b. As to anyone not involved in the EDR process, I won’t disclose anything to them that you tell or show me.

c. In any legal proceeding, unless ordered to do so by a judge or arbitrator, neither you nor I may disclose anything that is said or shown during the EDR process.  Note, though, that evidence or information that is otherwise admissible or discoverable doesn’t become inadmissible or not discoverable solely because it was disclosed during the EDR process.

d. If you do settle your dispute, and you each sign an agreement containing the settlement terms, that document may be used in a legal proceeding to prove the settlement.

e. While I don’t expect this to occur, I need to add one exception to confidentiality:  If I learn of child abuse, a real threat to hurt someone physically, or a plan to commit or conceal a crime, I’m not obligated to treat that information as confidential.

4.
You shall not call me as a witness or name me as a party.  You won’t call me as a witness, or name me as a party, in any legal proceeding that relates to this EDR process. I’m not a necessary party to any legal proceeding related to this EDR process.

5. I’m not liable to you.  I’m not liable to you for anything I do or don’t do in connection with this EDR process.  
6. I’m not your lawyer.  Regardless of whether clients are represented by counsel, I am only the EDR neutral and not a lawyer for either client. You should not rely on anything I say as legal advice.  

7. Fee Schedule.  I charge hourly for my time spent in preparation for and conducting the EDR process.  My time will be billed at $585 per hour.  My total bill will be divided between you equally.  Each of you will be responsible for your share of my fees, and you shall pay my invoice within seven days of receiving it.  
8. Retainer.  I require a retainer of [   ], and will ask you to replenish that if my fees exceed the amount of the retainer.

9.
Waiver of future conflicts of interest:  You consent that my serving as EDR neutral in this matter will not constitute a conflict for any attorney at my firm in handling future matters for or against you on any matter other than one related to this proceeding. 

I look forward to helping you resolve your dispute.






Sincerely yours,






__________________________
PRS:aan
Enclosure

I agree to the terms:
___________________________

___________________________
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